
.. 

' , . 

• . ·O 'ti.

'\/ '•, 

� 

INDENTURE OF TRUST AND RESTRICTIONS FOR 
''J',1°·1 '--'N I'.; 

WALNUT CREEK 
ST. CHARLES COUNTY, MISSOURI :'-·· -11G9 ··-::, 128G 

THIS INDENTURE, made and entered into this 6th day of 
August , l 986, by and between w:.ii'1�u t Creek iiomes . Corpora tiOJl a 

Missouri corporation, hereinafter referred to as "First Party,.-"
and Alan L. Lieberman , llarold G. Liebermi\11 and David Lieberman, all of st.
Louis County, Missouri, hereinafter referred to as "'l'rustees." L 

WITNESSETII TIIJ\T: 

WHEREAS, First Party is the owner of a tract of real 
property located in st. Charles County, Missouri, as more particu--' 
larly described in Exhibit "A" attached hereto and incorporated 
herein by reference, and 

I 

WHEREAS, First Party desires to develop a planned community 
consisting of single-family residential structures to be known as 

- "Walnut Creek"; and

WHEREAS, common land for park and recreational areas bas
been and will be reserved in the various plats of Walnut Creek anJ
there has' been and w il,.l · be design a te<l, established and rec! ted on
such plats certain streets, common land and easements which are
for the exclusive use and benefit of the residents of Walnut
Cr�ek, except those streets or easements which are or may hereafter
be dedicated to public bodies and agencies, and which have been
provided for the purpose of constructing, maintaining and operating
sidewalks, sewers, pipes, poles, wires, storm water drainage,
parks and other facilities and public utilities for the use and
benefit of the residents of Walnut Creek;

WHEREAS, First Party, being th,e owner of the entire tract,
may desire, from time to time, to encumber and dispose of parts
thereof, whether or not such disposition be of any total area of
any numbered plat, on the entire tract, as recorded separately1
and

WHEREAS, it is the purpose and intention of this Indenture
to preserve said tract of land, subdivided as aforesaid, as a
restricted neighborhood and to protect the same against certain
uses by the adoption of this Indenture, and to apply the plan
contained in this Indenture to all of said land described herein,
including all common 1 and, and mutually to benefit, guard and
restrict future residents of �'lalnut Creek and to foster their
hea�th, welfare and safety, and

WHEREAS, all reservations, 1 imitations, conditions, ease
ments and covenants herein contained, and all of which are some
times hereafter termed "restrictions," are jointly and severally
for the benefit of all persona who may purchase, hold or reside 
upon the tract covered by this instrument. 

NOW, THEREFORE, in consideration of the premises and of the 
mutual promises, covenants and agreements made by the parties 
hereto each to the other, the parties hereto COVENJ\N'l' and AGREE 
to and w 1th each other, collectively and indiv !dually, for them
eel ves, their heirs, successors and assigns, and for and upon 
behalf of all persons who may hereafter derive title to or otherwise 
hold through them, together with the! r heirs, successors, or 
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· ass'igns, any of the living uni ts and parcels of land in Walnut 

- creelt, all as flereinafte~ set rorths 

l\R'l'ICLE I 

DEFINITION OF TERMS 

The following terms when used in this Indenture (unless the 
context requires otherwise) · sl1all hav~ the following meaningss 

1. •Architectural Control Committee" shall have the 
meaning set forth in Article VI hereof. 

2. •common Ground" or "Common Lanc.l" or "Common Property" 
(or the plural of any thereof) shall mean and refer to all real 
property held by the Trustees for the common use and enjoyment of 
all Owners, including, without limitation, parks, open spaces, 
lakes, playgrounds, streets, paths, walkways, storm water (includ
ing retention basins) and sanitary sewers an<l drainage facilities, 
and other such facilities. Nothing hereinabove contained shall 
be deemed a representation that any of the enumerated facilities 
are or will be included in Walnut Creek or that any such facilities 
will be constructed uvon Common Ground. 

3. "First Party" shall mean an<l refer toWalnut Creek llomes Corpor
a Missouri corporation, its successors an<l assigns, including, ation 
but not limited to, any builder or <leveloper who purchases all or 
a substantial portion of the vacant Lots or parcels of land 
constituting a portion of the Properties for the purpose of 
building single-family detached residences thereon for sale to 
third persons. 

4. "Indenture" shall mean and ref er to this Indenture of 
Trust and Restrictions for Walnut Creek ., as from time to time 
amended. 

5. "Lot" shall mean and refer to any plot of land, with 
the exception of Common Ground, shown on any recorded subdivision 
plat of the Properties. 

6. "Owner" shall mean and refer to the record owner, 
whether one or more persons or entities, of the fee simple title 
to any Lot which is a part of the Properties, including contract 
sellers, but excluding those having such interests ae security 
for the performance of an obligation and exclu<ling First Party. 

7. "Properties" shall mean and refer to all that certain 
real property inclu(led in the final development plan of Walnut 
Creek, as recorded in the Off ice of the Recorder of Deeds for 
St. Charles County, Missouri, as daily number ___ on the 
day of _________ , 19 , and as further described in the 
Ordlnance. 

8. "Trustees" shall mean and refer to those persons desig
nated in the preamble to . this Indenture, and their successors and 
assigns as appointed or elected in accordance witl1 the provisions 
of ~rticle iV ~ereof. 

AR'l'ICLE II 

DURATION OF TRUST 

The Indenture of Trust herein created shall continue until 
such time as all plats of Walnut Creek may be vacated, after 
which period of time fee simple title to the Common Property 

2 



a . • · , 1·{ (' ,-,, 
~ '• _, \ I. ,I 1.~88 

shall vest in the then recor<l owners of all Lots constituting a 
part of the Properties, as tenants in common. 'l'he rights of said 
tenants in common shall only be appurtenant to ancl in conjunction 
with their ownership of Lots in said plats, and any conveyance or 
change of ownership of any Lot shall carry with it ownership in 
Common Property so that none of the Owners of Lots and none of 
the owners of the Common Property shall have such rights of 
ownership as to permit them to convey their interest in the 
Common· Property except as is incident to the ownership of a Lot, 
and any sale of any Lot shall carry with it without specifically 
meptioning it, all the incidents of ownership of the Common 
Property, provided, however, that all of the rights, powers and 
authority conferred upon the Trustees shall continue to be possess
ed by saiq Trustees. 

ARTICLE III 

RESERVATION OF EXPENDITURES 

First Party reserves the right to receive and retain any 
money consideration which may be refunded or allowed on account 
of any sums previously expended or subsequently provided for 
sewers, gas pipes, water pipes, conduits, poles, wires, street 
lights, roads, streets, · recording fees, subdivision fees, 
consultation fees, or fees, charges and expenses incurred with 
respect to the Properties. 

ARTICLE IV 
DESIGNATION AND SELECTION OF TRUSTEES 

AND MEETINGS OF LOT OWNERS 

1. Original Trustees. 'l'he original Trustees shall be Harold G. 
Lieberman, Alan L. Lieberman , and David Lieberman , who, by their 

signatures hereto, consent to serve in such capacity until their 
successors are elected or appointed as hereinafter provided. 
Should an original •rrustee or a successor Trustee appointed by 
First Party pursuant l1ereto resign (except pursuant to the provi
sions of the following paragraph), refuse to act, become disabled, 
or die, First Party shall have the power to appoint, · by duly 
written, recorded instrument, a successor Trustee wl10 shall serve 
until his successor is elected by the Lot Owners in the manner 
hereinafter provided. 

2. Election of •rrustees. At such time as all of the Lots 
authorized to be developed in the Properties have been sold and 
conveyed for residential use, First Party shall cause the resigna
tion of one (1) of the three (3) 'l'rustees then serving hereunder, 
and the then Owners shall elect a like numl>er of successor •rrustees, 
one (1) of which shall be elected to serve for one (1) year, one 
(1) of which shall be elected to serve for two (2) years, and one 
( 1) of which shall be elected to serve for three ( 3) years from 
the date of election. '!'hereafter, all 'l'rustees shall be elected 
for terms of three (3) years each. 

3. Manners of Conducting Elections1 Meetings of Owners. 
All elections by Owners shall be preceded by notice signed by the 
Trustees then in off ice, or should there be no 'l'rustees, then by 
three (3) such Owners, sent by mail to or personally served upon 
all Owners at least ten (10) days L,efore the date fixed for the 
meeting to be held for the purpose of electing 'l'rustees. 'l'he 
said notice shall specify the time and place of meeting which 
shall be in St. Charles County. At such meeting or at any adjourn
ment thereof, the majority of the Owners attending such meet ing 
in person or by proxy, si1all have the power to elect such Trustees, 
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· who shall thereupon serve until their successors have been duly 
appointed or elected and qualified. 1\t such meeting, each Owner, 
whether attending in person or by proxy, shall be entitled to one 
(1) vote, which, when the Owner constitutes more than one person 
or entity, shall be cast as they among them shall determine I in 
no event shall more than one (l) vote be cast with respect to any 
Lot. 'I'he result of any election of Trustees shall be certified 
by the persons elected as chairman and secretary at such meeting, 
and their certification shall be acknowledged and recorded. Any 
business relevant or pertinent to the affairs of the Properties 
may be transacted at any meeting of owners called in conformity 
with the procedure described above. 'l'wenty-five percent (25%) of 
the owners entitled to vote as aforeaai<l shall consti lute a 
quorum for the purpose of electing 'l'ruatees and for the purpose 
of conducting any other business comin~ before a meeting. 

4. .Qual if lea tion of 'l'r us tees. Any Trustee elected under 
the provisions of this section shall be a r~ot Owner in the Proper
ties, or officer or agent of a corporate Owner, and if such Owner 
sells his or her Lot or resigns, refuses to act, becomes disabled 
or dies, the remaining Trustees shall appoint an Owner to act as 
Trustee for the unexpired portion of the term of the 'l'ruatee no 
longer acting. 

AR'l'ICLE V 

TRUSTEES' DUTIES AND POWERS 

The Trustees shall have the rights, powers and authorities 
descril>ed throughout this Indenture and the following rights, 
powers and authoritiess 

1. f\cgui el tion of Co,!!lmon Property_. To acquire and hold 
the Common Property in accordance with and pursuant to the provi
sions of this Indenture, and to deal with any such Common Property 
as hereinafter set forth. 

2. Control of Common Property. •ro exercise such control 
over the easements, streets and roads, sidewalks (except for 
those easements, streets and roads, and sidewalks which are now ~ 
or may hereafter be dedicated to pub! le bodies or agencies), rt 
entrances, 1igrts, gates, park areas, lakes, cul-de-sac isl;;..;;.;a~n~d~s_..__~~ 
medians, eptiapce markers, shrubbery, storm water sewers, sani- ~ 
tary sewer trµnks anq lateral lines, pipes, and disposal and o 

~ treatment facilities constituting Common Property as may be shown 
op the various recorded plats of the Properties, as is necessary [ 
to maintain, repair, rebuild, supervise and insure the proper use ~ 
of: said easements, streets, and roads, etc., by the necessary ~-
public utilities and others, including the right (to themselves ~ 
and others to whom they may grant permission) to construct, 
operate and maintain on, under and over said easements and streets, 
sidewalks, sewers, pipes, poles, wires and other facilities and 
public utilities for services to the Lots, and the right to 
establish traffic rules and regulations for the usage of drive
ways, streets and parking lots in the Properties. 

3. Maintenance of Common Property. To exercise control 
over the Common Property and easements for the exclusive use and 
benefit of residents of the Properties, and to pay real estate 
taxes and assessments on said Common Property out of the general 
assessment hereinafter authorized; to maintain and improve the 
Common Property with shrubbery, vegetation, decorations, 
buildings, recreational facilities of any kind or description, 
other structures, and any and all other types of facilities in 
the interest of health, welfare, safety, morals, recreation, 
entertainment, e<lucation, an<l general use of the owner:s, all in 
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conformity with applicable laws1 and to prescribe by reasonable 
iu+~JI anq regula1::ions, the terms and conditions of the use of 
Commpo Prope1=ty, all for the benefit and use of the Owners and 
ac~ording ~o the discretion of the Trustees. 

4. Dedication. To dedicate to public use any private 
streets constructed or to be constructed in the Properties when
ever such dedication would be accepted by a public agency, in the 
event that the recorded plats do not provide for public use and 
maintenance. 

5. Easements. To grant easements , for public streets, 
sewers and utilities on and over the Common Property. 

6. Enforcement. To pr event, as 'l'r us tees of an express 
trust, any infringement and to compel the performance of any 
restriction set out in this Indenture or established by law, and 
also any rules and regulations issued by said Trustees governing 
the use of the Common Properly or any matters relating thereto. 
This provision is intended to be cumulative and not to restrict 
the right of any Owner to proceed in his own behalf, but the 
power and authority herein granted to the 'l'rustees is intended to 
be discretionary and not mandatory. 

7. Vacant and Neglected Lots. 'l'o clean up rubbish and 
debris and remove grass and weeds from and to trim, cut back, 
remove, replace and maintain trees, shrubbery and flowers upon 
any vacant or neglected Lots or parcels of · land in the Proper
ties, and the Owners thereof may be charged with the reasonable 
expenses so incurred. 'l'he 'l'ruotees, the! r agents or employees 
shall not be deemed guilty or 1 iabl e for any manners of trespass 
or any other act or any injury, abatement, removal or planting. 

o. Plans and Specifications. As more specifically provid
ed in Article VI hereof, lo consider, approve or reject any and 
all plans and specif !cations for any and all buildings or struc
tures, fences, detached buildings, outbuildings, accessory build
ings, swimming pools or tennis courts proposed for construction 
and erection on any Lot, proposed additions to such buildings or 
alterations in the external appearance of buildings already 
constructed. 

9. peposi ts. To require a reasonable deposit in connec
tion with the proposed erection of any building or structure, 
fence, detached building, outbuilding, swimming pool, tennis 
c~urts, or .other structure in the Properties approved in accord
ance with Section O of this Article v and Article VI of this 
Indenture, in order to provide that upon completion of the pro
ject, all debris shall be removed from the site and from adjacent 
Lots and parcels, and that any and all damages to subdivision 
improvements shall be repaired. 

10. Insurance. ~o purchase and maintain in force such 
insurance as they may deem appropriate, including, but not 
limited to, pJ:operty insurance and liability insurance protecting 
the Trustees and the Owners from any and all cl aims for personal 
injuries and property damage arising from use of the . Common 
Propeity a~q facilities. 

11. Employment. In exercising the rights, powers and 
privileges granted to them and in discharging the duties imposed 
upon them by the provisions of this Indenture, from time to time 
to enter into contracts, employ agents, servants and labor as 
they may deem necessary or advisable, and to defend suits brought 
against them indi v !dually or collectively in their capacity aa 
Trustees. 
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12. Condemnation. In the event it shall become necessary 
for any public agency to acquire all or any part of the Common 
Property for a public purpose, the 'l'rustees are hereby authorized 
to negotiate w 1th such publ le ayency for such acquiei tion and to 
execute instruments necessary to that purpose. Should acquisi
tion by eminent domain become necessary, only the 'l'rustees need 
be made parties, and any proceeds receive<l shall be held by the 
Trustees for the benefit of those entitled to the use of said 
Common Property. 

AR'l'ICLE VI 

ARCIIITECTURAL ANO ENVIRONMEN'l'AL CONTROL 

From and after the copveyance of an.improved Lot by First 
Party, no building, fence, wall or other struct·ure, swimming pool 
or tennis courts shall be commenced, erected or maintained there
on, nor shall any exterior addition to, removal of all or any 
part thereof, or exterior chanye or alteration in any improvement 
thereon be made until the plans and specif !cations showing the 
nature, kind, shape, height, materials, colors and location of 
the same shall have been sul>mitted to ancl approve<l in writing as 
to harmony of external design, types of materials, colors and 
location in relation to surroundiny structures and topography by 
the 'l'r us tees, or by an ar chi tectur al commit tee compose<] of three 
(J) or more representatives appointed by the 'l'rusteea. Hef erence 
herein to "Architectural Control Committee," shall refer either 
to the aforesaid Committee, if apvoi nted an<l consti tute<l, or to 
the 'l'rusteee, whichever happens to be acting at the time. In the 
event the Architectural Control Committee fails to approve or 
disapprove any design, materials, colors and location within 
forty-five (45) days after all require<l plane and specificatione 
have been sul>mitted to it (and fees, if required, have been 
paid) , approval will not be required and this prov ielon will be 
cleemed to have been fully complied with. 'l'he Architectural 
Control Committee is authorized where it deems appropriate to 
charge a review fee for any submission to def ray the costs of 
reviews it conducts or authorizes. 

It is the intent of this Intle11turc that all buildings and 
structures within the Properties shall l>e constructed of attrac
tive exterior materials of high quality. In i ta review of submis
sions the Architectural Control Committee shall evaluate the 
construction standards and Lmilding materials for all proposed 
construction on the Lots to insure that they are in conformance 
with such objectives. Accessory buildings, enclosures, appurte
nant structures to, or extrusions from any building or structure 
on any Lot shall be of similar or compatible materials, design 
and construction. Exterior f iniohes once approved shall not be 
altered without the express consent of the Architectural Control 
Committee. 

AR'l'ICLE VII 

SEWERS AND DRAINAGE FACILITIES 

The maintenance, repair and replacement of the sewers and 
drainage facilities shall be assumed, undertaken and allocated in 
the following manner: 

1. Trustees ' Hesponsibil i ty. '!'he 'l'rustees shall be respon
aibl e for the maintenance, repair and replacement of the pr iv ate 
sanitary and storm sewers, if any, any retention basins, and any 
other sanitary or storm sewers or other drainage facilities 
l ocated on and servicing any Common Property or improvements 
thereon in the Properties . 
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2. Owner a' Reaponsibil i ty. Each Owner shall be respon-
sible for the maintenance, repair and replacement of the· lateral 
sewage line or lines servicing such owner's Lot. 

ARTICLE VIII 

ASSESSMEN'l'S 

:~·.-:.~ 1169 ".'tt 1292 

1. General. First Party, for each Lot within the Proper
ties, hereby covenants, and each Owner of any Lot by acceptance 
of a deed therefor, whether or not it shall be so expressed in 
any such deed or other conveyance, shall be deemed to covenant 
and agree to pay ( i) annual assessments or charges; and (ii) 
special assessments, such assessments to be fixed, established 
and collected from time to time as hereinafter provided. 

The annual and special assessments together with such 
interest thereon and costs of collection thereof as hereinafter 
provided, shall be a charge on the Lot and shall be a continuing 
lien upon the property against which such assessment is made. 
Each such assessment, together with such inter est thereon and 
cost of collection thereof as hereinafter provided, shall also be 
the personal obligation of the person who was the Owner of such 
property 11t the time when the assessment fell due. 

2. Purpose. The assessments lev led under this Article 
shall be used exclusively for the purpose of promoting the recre
ation, heal th, -safety and welfare of the residents in the Proper
ties and in particular for the rendering of services in the 
furtherance of such purposes, including the carrying out of all 
functions herein authorized, and for the acquisition, improve
ments, maintenance and operation of the Common Property (but not 
the Limited Common Property) and all facilities thereon, includ
ing, but not 1 imited to, the payment of taxes and insurance 
thereon, and repair, maintenance, replacements and additions 
thereto, and for the coat of labor, equipment, materials, manage
ment and supervision thereof, and for such other needs as may 
arise. 

3. Annual Assessments. 'l'he maximum annual assessment 
shall, until increased as herein authorized, be Five Hundred 
Dollars ( $500 .OO) per Lot 1 prov lded, however, that the Trustees 
may increase such asssessment for any assessment year by an 
amount which is equal to the increase in the Consumer Price Index -
United St:ates All Items Figure as published by the United 
States Department of Labor Statistics as indicated by the last 
available Index publ !shed prior to the assessment year over the 
corresponding last available Index published prior to commence
ment of the first assessment year hereunder. If such Index be 
discontinued, the 'l'rustees shall utll ize a successor index, 
determined by the 'l'rustees in lhei r sole j uclyment, to be most 
similar to the discontinued Index. 

The Trustees may, after consideration of current mainte
nance coats and future costs and needs, fix the actual assessment 
for any year at a lesser amount.· 'l'he 'l'rustees may change the 
basis and maximum of assessments provided for herein upon the 
approval of a majority of the 'l'rustees and the assent of a majo
r! ty of the votes of Owners who are voting in person or by proxy 
at a meeting duly called for such purpose, written notice of 
which shall have been sent to all Owners at least thirty (30) 
days in advance and shall set forth the purpose of the meetings. 

Each annual assessment shall be levied prior to or during the 
year for which it is levied, notice thereof being given by first 
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class mail addressed to the last known or usual post off ice 
address of each owner and deposited in the United states mail 
with postage prepaid, or by posting of a notice of the assessment 
upon the Lot against which it applies. Each annual assessment 
shall be due on the elate which iu thirty (30) clays after such 
mailing or posting and shall become delinquent if not paid within 
thirty (30) days following such due date . 

4. peer ea tional Facilities. In a<l<li tion to the uniform 
annual assessment authorized in Section 3 hereof, the 'l'rustees 
may, should a recreation facility ancl/or a swimming pool be 
located in the Properties or available (or use Ly the residents 
of the Properties, levy a uniform annual ansessment against each 
Lot for maintenance and operation ol: m,ch recreational facility 
and/or swimming pool, PROV IDElJ, 11ow~:VEH, that no such assessment 
shall be levied until the facility and/or pool have been 
completed and no part of such assessment shall be expended in 
payJnent for the original construction. /\11 Lots shall be liable 
for the aforesaid assessment, nn<l non-use of said recreational 
facilU:ies by the owner of any such Lot shall not excuse or 
exemp~ sa+d Lot from payment of such nssessment . 

S. Storm Water Facilities. In addition to the foregoing, 
t:he Trustees are authorized to make separate annual assessments 
upon and against each Lot for the purpose of maintaining or 
r:epairing retention basins , disposal or sewer facilities 
located within the Properties: PROVIDED, HOWEVER, the separate 
power granted to the 'i'rustees by this Section 5 shall expire with 
the calendar year following the acceptance of any such storm 
water facilities for maintenance l>y a pul>l le or another appro
priate · governmental body or public utility. /\ny assessment made 
under authority granted in this, Section 5, shall l>e assessed and 
collected in the same manner as the assessments under Section 3 
above, and the Trustees shall have the same powers of collection 
and lien rights against the Lots as proviue<l in sai<l Section 3. 

6. Special Assessments. If at any time the 'l'rustees 
consider it necessary to make any expen<liture requiring an 
assessment additional to the annual assessment they shall submit 
a written outline of the contemplated project and the amount of 
the assessment required to the then Lot Owners. If such 
assessment is approved, either at a meeting of the Lot Owners 
called by the Trustees, by a majority of the votes cast in person 
and by proxy, or on written consent of a majority of the total 
votes entitled to vote thereon, the 'l'rustees shall notify all Lot 
Owners of the additional assessment J PROVIDED, HOWEVER, that in 
determining such required majority, each Lot Owner shall be 
entitled to one ( 1) full vote, except, that only those who have 
paid all assessments theretofore macle shall be entitled to vote. 
'l'he limit of the annual assessments foe general purposes as set 
forth in Section 3 hereof shall not apply to any assessment made 
under the prov islons of this Section 6. Notice of any special 
assessment hereunder shall IJe given in the same manner as notices 
of annual assessments are given, with such assessment becoming 
delinquent thirty (30) <lays after the elate of such notice. 

7. J?rorations. Should a l,ot become subject to assessments 
after January l in any year, and should an annual or special 
assessment have been lcv led for that year, then such assessment 
sJ1all be adj uste<l so that such I,ot shall be charye<l with a por
tion of the assessment prorated for the ualancc of that year. 

O. Interest and Liens. All assessments shall bear interest 
at the rate of one percentl1%) over the from time-to-time floating 
rate of prime interest charged by Mercantile Dank, N.A., st. 
Louie, Missouri, to its best and most creditworthy customers from 
the date of delinquency ancJ such assessment, together with interest 
and costs of collection ~ shall constitute a lien upon the Lot 
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against which it is assessed until the amount, together with the 
interest and charges, is fully paid. As an assessment becomes 
delinquent, the Trustees may execute and acknowledge an instr:u
ment reciting the levy of the assessment and cause the same to be 
recorded in the Recorder's Office of St. Charles County, Missouri, 
and thereafter institute any appropriate legal action to enforce 
such lien. Should an Owner pay an assessment after the recording 
of a notice thereof, as herein prov hied, the Trustees shall cause 
to be executed and recorded (at the expense of the Owner of the 
affected Lot) a release of said lien. 

'l'he lien of the assessments provided (or herein shall be 
subordinate to the lien of any institutional (bank, savings and 
loan association, pension or retirement fund, insurance company 
pr federally insured mortgage) first mortgage now or hereafter 
placed upon any Lot with respect to which assessments have become 
~u~ and payable prior to a sale or transfer of such Lot pursuant 
to . foreclosure or transfer in lieu of foreclosure. Such sale or 
transfer shall not relieve such Lot from liability for any assess
ments thereafter becoming due, nor from the lien of any such 
subsequent assessment. 'l'he term "mortgage" or "mortgages" shall 
include deed or deeds of trust. 

9. Exemptions. 'l'he following properties subject to this 
Indenture shall be exempt from the assessments, charges and liens 
created herein1 

Ci) All Common Property as defined · in Article I hereof. 

( ii) All properties exempted from taxation under the 
laws of the State of Missouri. 

(iii) All Lots owned by First Party before title to the 
Lot has been transferred to the first purchaser thereof at 
retail (as distinguished from sales in bulk or at wholesale 
to others for development or resale). 

10. I<eeping of Funds. 'l'he 'l'rustees shall deposit the funds 
coming into the! r hands as Trustees in a bank protected by the 
Federal Deposit Insurance Corporation or in a savings and loan 
association protected by the Federal Savings and Loan Insurance 
Corporation, the treasurer being bonded for the proper perfor-

~ mance of his duties in an amount fixed by the Trustees. 

11. Ordinance Compliance. Notwithstanding any other condi
tions herein, the .. Trustees shall make suitable prov is ions for 
compliance with all subdivision and other ordinances, rules and 
regulations of St. Charles County or any municipality of which 
the Properties may become a part, including, but not limited to, 
street lights, and for such purposes shall not be limited to the 
maximum assessment provided for herein. 

for 
was 
ral 

1. Building Use. 
a purpose other than 
originally designed, 
Control Committee. 

ARTICLE IX 

RESTRICTIONS 

No building or structure shall be used 
that for which the building or structure 
without the approval of the Architectu-

2. Resubdivision. No Lot shall be resubdivided nor shall 
a fractional part of any Lot, be sold without the consent of the 
'l'rustees, which consent shall not be unreasonably withheld. In 
the event either of the foregoing is approved, then the assess
ment attributable to the Lot so subdivided shall be pro-rated 
between the resulting Lots. 
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3. Commercial Use. No commercial activities of any kind 
shall be conducted on any Lot, but nothing herein shall prohibit 
the maintenance of such facilities as are incident to the carrying 
on of promotional activities by First Party, nor the conduct of a 
home occupation in strict accordance with the provisions of the 
applicable zoning ordinances. 

4. Nuisances. No noxious or offensive activity shall be 
carried on upon any portion of the Properties, nor shall anything 
be done thereon that may be or become a nuisance or annoyance to 
the neighborhood. No exterior lighting shall be directed outside 
the boundaries of a Lot or other varcel. 

5. Maintenance. Each Owner shall maintain and keep his 
Lot in good order and repair, and shall do nothing which would be 
in violation of law. 

6. Obstructions. There · shall be no obstruction of any 
portion of the Common Property or any storage or construction or 
planting thereon by an Owner. No clothes, laundry or other 
articles or equipment s~iall be placed, hung, exposed or stored in 
any portion of the Common Property or in any portion of the 
exterior or yard area of any Lot or on or about the exterior of 
any builqing. 

7. Animals. No animals, reptiles, birds, horses, rabbits, 
towl, poultry, cattle or livestock of any kind shall be brought 
po~o or kept on the Properties, except that no more than two 
(Jogs, cats, or other household pets (except house pets with 
vicious propensities) may be kept or maintained on any Lot, 
provided that such pets are not kept for any commercial purpose 
and provided that such pets are at all times leashed and no 
•runs" or other outside structures are erected or installed 
therefore. The keeping of any pet which by reason of its noisi
ness or other factor is a nuisance (as determined by the Trustees 
in their sole judgment) or annoyance to the neighborhood is 
prohibited . 

8. Trucks, Boats, Etc. No trucks or comme_rcial vehicles, 
boats, motorcycles, campers, house trailers, boat trailers and 
trailers of any other description shall be permitted to be parked 
or stored on any Lot unless they are parked or stored in an 
enclosed garage or in such other enclosure (open or otherwise) 
approved by the Architectural Control Committee, except only 
during periods of approved construction on the Lot. 

9. Abandoned Vehicles. No abandoned cars, motorcycles, 
jeeps, trucks or motor vehicles of any kind whatsoever that are 
unable to move under their own power may be stored or suffered to 
remain upon any of the Common Property or on any Lot. If any 
such motor vehicle is so stored or remains on the aforesaid 
premises, the Trustees shall take the necessary steps to remove 
the same at the Owner's expense. 

10. Vehicular Sight Lines. No fence, wall, tree, hedge or 
shrub planting shall be maintained in such manner as to obstruct 
sight l i nes for vehicular traffic. Except as may be required to 
comply with the prior sentence, no live tree shall be removed 
without the approval of the Architectural Control Committee. 

11. Temporary Structures . No structure of a temporary 
ch·aracter, trailer, tent, shack, garage, barn or other out build
ings shall be used on any Lot at any time as a residence, either 

. temporarily or permanently. 
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12. Signs. No signs, advertisements, billboards, or advertis
i~~ st~uctures of any kipd may be erected, maintained or displayed 
011 ~ny Lot , v.rov!ded, however, t hat nothing herein shall prohibit 
si~ns erect:ed · or disp l ayed by First Party in connection with the 
development of tqe Properties and the sale of homes therein. 

13. Garbage. No rubbish , trash or garbage receptacle shall 
be placed on the exterior of a Lot except on the day of r egularly 
scheduled collection, unless such receptacle is completely recess
ed into the ground and equipped with a permanent cover, or unless 
an above-ground receptacle is approved by the l\rchi tectural 
Control Committee. 

14. Utility and Drainage Easements. Easements for instal 
lation and maintenance of utilities and drainage facilities are 
reeecved as shown on the recorded plat . Within these easements, 
no structure, planting or other material shall be placed or 
permitted to remain which may damage or interfere with the instal
lation and maintenance of utilities, or which may change the 
direction or flow of drainage channels in the easements, or which 
may obstruct or retard the flow of water through drainage chan
nels in the easements. 

15. Oil Drilling . No oil drilling , oil development opera
tions, oil ref inlng, quarrying or mining operations of any kind 
shall be permitted upon or in any Lot or portion of the Proper
ties, nor shall oil wells, tanks, tunnels, mineral excavations or 
shafts be permitted upon or in any Lot or portion of the Proper
ties. No derrick or other structure <lesignated for use in boring 
for oil or natural gas shall be erected, maintained or permitted 
upon any Lot or portion of the Properties. 

16. Cul-De-Sac, ·Etc. No above-ground structure, other 
than required street lights, may be erected upon a cul-de-sac, 
divided street entry island, or median strip, without the written 
approval of St. Charles County. 

· 17. Fences. No fences or screening of any kind shall be 
erected or maintained on any Lot between the building set back 
lines and the street which such Lot fronts. Fences may be main
tained on other portions of the Lots only with written consent of 
the l\rchi tectur al Control Comm! ttee as to location, material and 
height, and the decision of such committee to approve or reject a 
fence shall be conclusive. Nothing herein contained shall pre 
vent placement of fences by the 'l'rustees on the Common Ground. 

18. Television Antennae. No exterior television or radio 
antennae, towers, satellite dishes, or similar structures will be 
allowed on any Lot in the Properties without the prior written 
consent of the Trustees, which consent shall not be given without 
unanimous approval of the Trustees. 

I 

ARTICLE X 

GENERAL PROVISIONS 

These general provisions ~hall apply to the foregoing 
I~denture for ' th~ Proper~ies1 

1. Enforcement. Enforcement of any of these covenants 
shall be by proceedings at law or in equity against any person or 
persons violating or attempting to violate any such covenants and 
may be brought to restrain any such violation and/or to recover 
damages therefor together with reasonable attorney ' s fees and 
court costs . 
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2. Actions by Trustees. The Trustees are authorized to 
act through a representative, provided, however, that all acts of 
the Trustees shall be agreed upon by at least a majority of said 
Trustees. No Trustee shall be held personally responsible for 
his wrongful acts, and no Trustees shall be held responsible for 
the wrongful acts of others. No Trustee shall be held personally 
liable for injury or damage to persons or property by reason of 
any act or failure to act of tlie Trustees, collectively or indivi
dually. The Trustees from time to time serving hereunder, shall 
not be entitled to any compensation or fee for services performed 
pursuant to this Indenture. 

3. Adjointing Tracts. '!'he 'l'rustees named hereunder shall 
be the Trustees of the Properties and are autliorized and empower
ed to cooperate and contract with 'l'rustees of adjoining or nearby 
tracts in the development and maintenance of facilities inuring 
to the benefit and general welfare of the inhabitants of the 
entire area. 

4. Amendments. The provisions hereof may be amended, 
modified or changed from time to time by First Party by recording 
an instrument of amendment in tl1e Office of the Recorder of Deeds 
for St. Charles County, Missouri, provided that any amendment, 
modification or change so adopted prior to completion of the 
development shall l>e reviewed and approved by the Di rector of 
Planning of St. Charles County, Missouri. 'l'hereaf ter, the prov i
sions herein may be amended, modified or changed by the written 
consent of two-thirds (2/3rds) of all the Owners, with any such 
amendment, modification or change being recorded in the Office of 
the Recorder of Deeds for St. Charles County, Missouri. No 
amendment, mod if ica tion or change shall reduce or mo<lify the 
obligations or right granted to or imposed upon the Trustees or 
eliminate the requirement that there be Trustees unless some 
person or entity is substituted for the •rrustees with their 
responsibilities and duties in a manner approved by the Director 
of Planning of St. Charles County. 

6. Severabili t"{~tc. All covenants and agreements 
herein are expressly declared to l>e independent and not inter
dependent. No !aches, waiver, estoppel, condemnation or failur~ 
of title as to any part of the Properties or any Lot in the 
Properties shall be of any effect to modify, invalidate or annul 
any grant, covenant or agreement herein with respect to the 
remainder of the Properties, saving always the right to amend
ment, modification or repeal as hereinabove expressly provided. 

7. Invalidation. Invalidation of any one of the covenants 
of this Indenture shall in no way af feet any other prov iaion 
hereof. 

8. Assignment of First Party Rights. The rights, powers 
and obli~at~ons granted to First Party may be assigned or trans
ferred by First Party, in whole or in part, to any other person 
or entity ~o whom First Party sells, transfers or assigns any of 
t~e ~pts in the Properties. 

; ' 

9. Term. Except where permanent easements or other permanent 
rights or interests are herein created, the covenants and restric
tions of this Indenture shall run with and bind the Properties 
for a term which is the longer of i (i) thirty (30) years from 
the date of recordation of this Indenture, after which the said 
covenants and restrictions shall be automatically extended for 
successive periods of ten (10) years each, unless an instrument 
signed by the then Owners of two-thirds (2/3) of the Lots subject 
l1ereto has been recorded, agreeing to terminate this Indenture as 
of the end of any such ten (10) year period, but in no event 
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·· · · prior to the vacation of all plate of the Properties t,y the 
County of st. Charles, Missouri, or its eucceaeore1 (ii> as to 
any subdivision of the · Properties, for the duration of the sub
division encumbered hereby unlesa continued in effect by the vote 
of two-thirds (2/3) of the Lots in such subdiviaion uy an appropriate 
instrument f !led of record prior to the vacation of the plats of 
such subdiv isl on as af oresai<l. No such agreement of termination 
shall be effective unless made and recorded one (1) year in 
advance of the effective date of such termination, and unless 
written notice of the proposed agreement of termination is sent 
to every owner at least ninety (90) days in advance of any action 
taken . 

IN WITNESS WHEREOF, First Party has executed this Indenture 
24th qay of _July , 19 n~ 

87 ... ·. 
• • • r •• . , .,· . 

STATE OF MISSOURI 

COUNTY OF ST. LOUIS 
~ ss 
) 

Harold G. ieberman '-

) 
/1r1· . _c~~ ·' p 

( ,? , <-··-· --,,: _,. L . 
I, ,( . f • , · · ', . \' " · (_ . ./.. - t , --Y ---·~ '- .• ,:, : :.,___ ( 

"Trustees'' David Lieberman ,. 

---

On this 24th day of July , 19 87, before me appeared 
fl L,1 N L . LI ~,:\~~.n ,1,J , to me persona 11 y known, who, being by me duly 

sworn, did say that he 1s the President of Walnut Creek Homes Corporation 
a Corporation of the State of Missouri, and that the seal affixed to the 
foregoing instrument is the corporate seal of said Corporation, and that 
said .instrument was signed and sealed in behalf of said Corporation, by 
authority of its Board of Directors; and said President acknowledged 
said instrument to be the free act and deed of said Corporatlon. 

IU TESTIMONY WIIEREOF, I 
seal in the County and State 

My Corrmission Expires: 

, October 24, 1987 

Notary Publ1c Donna 

13 



STATE OF MISSOURI 

COUNTY OF ST. LOUIS 
l ss 
) 

On this 24th day of July , 1987, before me personally 
appeared Alan L. Lieberman , Harold G. Lieberman , and David 

Lieberman , to me known to be the persons descr ibed in and who 
executed the foregoing instrument, and acknowledged that they executed 
the same as their free act and deed. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my 
official seal in the County and State aforesaid, the day and year first 
above written. 

My Colll11ission Expires: 

Qctaber 24, 1987 

STATE OF MISSOURI 

COUNTY OF ST. CHARLES 

) 
) ss 
) 

I, the undersigned Recorder of Dqeds for said County and State de hrrc!by 
certif' . • the foregoing and~~exed instrument of wrH·ing was filed for 
record iii 111J office on the :· ·· ~ day of ~ I\.D. 1987 at: 

o't:lock M. and ·is truly recorded in Book Page~ 
Witness mi hand andoffici~l seal on the day and year aTor·esa1d. ---

_________ Deputy Recorder of Deeds 
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VOLZ ENGINEER ING & SURVEYING, IN~ . 

AOI UT N. VOLZ 

C.LENN E. IO t GA A0 

CAIL F. LUEJCEl 

December 11, 1986 

10849 INDIAN HEAD INDUSTRIAL BL VD. 
ST.' LO UIS, MISSOURI 63132 

TWO 

:• __ .~.1169 · ·.~:1300 
PHONE (314) 426-6212 

RE: Gutermuth Tract 
Out boundary 
86-2278 

A tract of land in U. S. Survey 1669, Township 46 North - Range 3 East, St. 
Charles County, Missouri, and being more particularly described as: 

Beginning at the inter section of the South line of Gutermuth Road, 20 feet 
from centerline , with the East line of said U.S. Survey 1669, being also the 
West line of U.S. Survey 57; thence South 27 deg-rees 33 minutes 51 seconds 
East 1,470.39 feet along said East line of U.S. Survey 1669, the West line of 
U.S . Survey 57, being also the West line of "Teal Wood Estates", a subdivision 
according to the plat thereof -recorded as Yearly No. 475 on January 19, 1970 
in the St . Charles County Records to the Southwest corner of said U.S. Survey 
57, being also the Northwest corner of U.S. Survey 1787; thence South 27 
degrees 08 minutes 55, seconds East 353 .44 feet along said East line of U.S . 
Survey 1669 and the West line of said U. S. Survey 1787 to the Northeast corner 
of property conveyed to Schuman Employee Profit Sharing Plan , Etal. by deed 
recorded in Book 867, Page 1776 of the St . Charles County Records; thence 
South 63 degrees 53 minutes 08 seconds West 1,548.40 feet along the North line 
of said Schuman Employee Pr ofit Sharing Plan, Etal. property, the North line 
of property conveyed to Theodore A. Kienstra, Etal. by deed record ed in Book 
801, Page 228 of the St . Char l es County Records and the North line of property 
con veyed to Dave Kolb and wife by deed recorded in Book 867, Page 1581 of the 
St. Charles Count y Records to the East line of Lot 8 of Coalter's Howell 
Prairie Tract, being also the East line of property conveyed to Wellington 
Farm, Inc. by deed recorded in Book 1036, Page 1266 of the St . Charles County 
Records; thence North 27 degrees 30 minutes 00 seconds West 1,342.43 feet 
along said East line of Lot 8 of Coalter's Howell Prairie Tract to said South 
line of Gutermuth Road; thence Eastwardly along said South line of Gutermuth 
Road the following courses and distances: along a curve to the left whose 
radius point bears North 48 degrees 37 minutes 08 seconds West 245.00 feet 
from the last mentioned point, a distance of 81.40 feet, North 22 degrees 20 
minutes 45 seconds East 169.04 feet, and North 38 degrees 33 minutes 28 
seconds East 623.47 feet to the West line of property conveyed to Lee Charles 
Gibbs and wife by deed recorded in Book 718, Page 1241 of the St. Charles 
County Records; thence South 27 degrees 28 minutes 45 seconds East 359.09 feet 
along _said West line of of Gibbs property to the Sout hwest corner thereof; 
thence North 56 degrees 06 minutes 21 seconds East 250.00 feet along the South 
line of said Gibbs property to the Southeast corner thereof; thence North 2? 
degrees 28 minutes 45 sec onds West 359.52 feet alo ng the East line of said 
Gibbs property to said South line of Gutermuth Road; thence North 56 degrees 
17 minutes 33 seconds East 1. 09 feet and North 61 degrees 10 minutes 34 
seconds East 530 . 34 feet along said South line of Gutermuth Road to the point 
of beginning and containing ·58 .0 24 acres according to surve y by Volz 
Engineering 6 Surve ying, Inc . on December 11, 1986. 

EL9RI NG SURVEYING COMPANY A SU 9S1 DIARY ( J 11) -426-1 SJO 
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